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MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND CRDER

This matter comes before the Court on an (ojection to Extend
[sic] Plan of Reorganization and Mdtion to Dismss filed by Marone

Acee and Sons, Inc. ("Acee & Sons") on May |6, |988.

FACTS

On May 20, 1986, Dean A. Bezek and Candace R Bezek ("Debtors")

filed a wvoluntary petition pursuant to Chapter 11 of the
Bankruptcy Code, 11 U.S.C A [0101-1330 (West 1979 & Supp. |988)

(" Code") .
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A review of the case indicates that Debtor, Dean A Bezek, had
been engaged in the business of dairy farmng in New York State
for a period of six years prior to the filing of the Chapter 11
petition, that he had previously been engaged in the sane business
in the State of Pennsylvania for an undisclosed nunber of years,
and that he has generally been involved in dairy farmng all of
his life.

In a Disclosure Statenent filed with the Court on Novenber 9,
1987, the Debtors indicated that the Chapter 11 filing was
precipitated by several factors: a general decline in the farm
econony; overpaying for the farm prem ses on which they operate,;
and a decline in mlk prices, mlk being substantially the only
product of their dairy farm ng business.

Debtors' petition indicates that at the time of filing, they
owed $4,698.00 in priority real property tax clains; $3lI8,98l.69
in secured debt and $53,320.06 in unsecured debt. The secured
creditors were listed as Central National Bank, Barbara Qi net,
Farnmers Hone Adm nistration and the John Deere Conpany. Debtors'
petition listed thirteen unsecured creditors, the only one of whom
is relevant for purposes of this decision is Acee & Sons, itself a
Chapter 11 Debtor before this Court.

Initially Acee & Sons mamintained that its status was that of a
secured creditor and, in fact, noved the Court in Cctober 1986 for
an order nodifying the automatic stay inposed pursuant to Code

0362. After several nmutually agreed to adjournnents, Acee & Sons

withdrew its nmotion in July 1987 and has since conceded its status

sinply as an unsecured creditor. See Letter from Jeffrey P.



Wiite, Esq. to the Hon. Stephen D. Gerling (June 23, |988).

The Debtors' D sclosure Statenent in Exhibit A attached thereto
projected a nonthly gross inconme of $10,645.00 in the form of a
m |k check plus off-farmincone to be earned by Debtor, Candace
Bezek. Projected expenditures also referred to in Exhibit A
whi ch include paynents to all of the priority claimnts, secured
creditors and $600.00 pro rata per nonth to unsecured creditors,
total $10,510.27. The D sclosure Statenent was approved by O der
of the Court dated February 22, |988.

On Novenber 9, 1987, Debtors also filed an Extended Plan of
Reorgani zation ("Plan") which provided for the paynent of their
priority, secured and unsecured debt over various periods of tine.

The Plan proposed to pay unsecured and undersecured creditors,
designated as Oass 7, pro rata, $5,000.00 per year for six years,
or approxi mately $30,000.00. Wile the Plan does not forecast a
percentage of claim distribution, it is obvious that based upon
the total unsecured debt, wi t hout even considering the
undersecured debt of other classes which falls into Cass 7,
unsecured creditors will not be paid in full.

A hearing on confirmation of the Plan was schedul ed for My 26,
1988, and on May |16, 1988 Acee & Sons filed an objection to the
Pl an conbined with a notion to dismss the Chapter 11 case.

As previously indicated Acee & Sons ultimately abandoned its
claimto secured creditor status, but proceeded with its objection
on the basis of lack of feasibility, lack of good faith and
violation of the absolute priority rule. See id.

At the confirmation hearing held on May 26, 1988, testinony was
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received from Sinmon "Samf Acee ("S. Acee") on behalf of the
Creditor, Acee & Sons, in support of the objection based primarily
upon feasibility of +the Plan. The Debtor, Dean A  Bezek,
testified in opposition to the objection.

The Court al so notes that an objection to the Plan was filed by
a Barbara (Quinet) Wagner, a secured creditor, on January 4, |988.
However, there was no appearance by Ms. Wgner at the hearing,
and on May 24, 1988, Ms. Wagner filed a ballot accepting the
Pl an. Thus, the Court did not consider the Wagner objection at
the hearing held on May 26, | 988.

Neither party submtted any nenoranda of |aw and the objection
of Acee & Sons was submitted for decision on July 5, 1988, the
date on which the Court received the aforenentioned correspondence

fromJeffrey P. Wiite, P.C

JURI SDI CTI ONAL  STATEMENT

The Court has jurisdiction of this core proceeding arising in

and under the Debtors' case under Title 11 pursuant to 28 U S.C A
001334(b) and 157(a), (b)(1) and (b)(2)(A), (L) and (0) (West Supp.
| 988) . Rules 9014 and 7052 of the Federal Rules of Bankruptcy

Procedure provide the applicable procedures for the wthin

findings of fact and concl usions of |aw

DI SCUSSI ON AND CONCLUSI ONS OF LAW
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In order to confirm a plan filed pursuant to Code [1121, a

debtor nust prove conpliance wth Code [1129. In the instant
case, Acee & Sons has objected to confirmation of Debtors' Plan on
three grounds: lack of good faith (Code [01129(a)(3)); feasibility
(Code [1129(a)(11)), and the absolute priority rule (Code
01129(b) (2)(B) (ii)).

Actual |y, Acee & Sons' objection filed May |6, 1988 al so raised
the issues of unfair discrimnation, |lack of fairness and equity,
premat ure di scharge and unreasonabl e delay which is prejudicial to
creditors, the latter being the basis for a dismssal of the case
pursuant to Code [11112(b)(2). However, follow ng the hearing and
based upon the correspondence from Acee & Sons' counsel, the Court
wi || consider Code [01129(a)(3) and (11) and 1129(b)(2)(B)(ii) as

the only bases for objection to confirnmation.

The Court is of the opinion that were Acee & Sons to sustain its
obj ection based upon any one of the three grounds urged, Debtors
present Pl an cannot be confirmed.

Dealing first with the issue of good faith, the Court notes that
Acee & Sons' objection fails to particularize any actions of the
Debtors from whi ch one m ght conclude that their Plan was filed in
bad faith

Good faith, as used in Code [1129(a)(3), generally applies to a

debtor's conduct both pre and post petition, and requires the

Court to view the totality of circunstances. See Jorgensen V.

Federal Land Bank of Spokane (In re Jorgensen), 66 B. R 104

(Bankr. 9th CGr. 1986) (good faith requires fundanental fairness
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in dealing with one's creditors). See also In re Cheatham 78 B.R

104 (Bankr. E.D.N.C. 1987); In re Baugh, 73 B.R 414 (Bankr.

E.D. Ark. 1987);

The Court is not aware of nor has Acee & Sons called its
attention to any conduct of Debtors that could be perceived as
evidence of bad faith, and thus, the Court rejects Acee & Sons'
objection based upon Debtors' failure to conply wth Code
01129(a)(3).

Turning next to the issue of feasibility required by Code

01129(a)(11), the Court considers the testinony of both S. Acee

and the Debtor, Dean A Bezek.

S. Acee, as an officer of Acee & Sons, testified that he had
been engaged in the business of buying and selling cattle for sone
forty-one years, and that in that tine he had run dairy farns.
However, the actual extent of his dairy farmng experience is
unclear. S. Acee challenged portions of Exhibit A attached to the
Debtors' Disclosure Statenent.

Specifically, S. Acee expressed doubt as to Debtors' projected
nonthly income fromthe sale of mlk, noting that a nmont hl y
i ncone of $I0,000.00 was based on a herd of 120 cows which would
experience a "cull" rate of thirty percent annually. S. Acee
questi oned where the Debtors would secure the funds to replace the
"culled" cows (cows no |longer capable of giving significant
quantities of mlKk).

S. Acee noted the absence from the Debtors' list of
"Expendi tures” on Exhibit A of veterinary and breeder fees, which

he estimated would run $100.00 per week, and $I5.00 per head,
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respectively. Wile S. Acee conceded to the accuracy of a
$2,400.00 per nmonth grain expense, he questioned whether Debtors
were feeding young stock or "mlkers". Li kewi se Acee contended
that Debtors had omtted or underestimated the cost of seed,
twine, chemcal spray, machinery repair or replacenent, |and
t axes, vehicle insurance and power.

S. Acee also asserted that Debtors |acked sufficient tillable
land to plant enough crop to feed 120 head and expressed doubt
that one man could handle a herd that |arge w thout hired hands.
He concluded that to produce a nonthly mlk check of $10,000.00
Debtors would have to maintain at |east sixty high produci ng cows,
whi ch coul d each generate fifty pounds of m |k per day.

Debtor, Dean A Bezek, testified to his experience as a dairy
farmer for eight years in New York State, simlar experience in
Pennsyl vania and the fact that he had been around dairy farns all
his life.

He testified that he was able to raise all of his own
repl acenents for the cows he had to cull annually. He included no
expense for breeding since he did his own breeding as a result of
his having attended the American Breeders Service. The Debt or
conceded that he erred in omtting veterinary fees, but asserted
that that expense would be offset by incone he receives from the
sale of veal calves, which he omtted from the "Munthly Incone"
portion of Exhibit A He also pointed out that his veterinary
expenses were mni mal because he was able to perform nmuch of this
wor k hinsel f. Wth regard to the omssion of fertilizer and

chem cal spray, the Debtor explained that they were included in
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the cost of "seed" scheduled at $800.00 per nonth. However, he
had omtted nonthly equipnment repairs, which he estimated at
bet ween $200. 00 and $250. 00 per nonth.

The Debtor also testified that as of the date of the My 26th
hearing, he maintained 126 head, including seventy "mlkers", of
which twenty-six were Jerseys and the renaining were Hol steins.
He also owned one Jersey bull, which he used to breed both
Hol st ei ns and Jerseys.

The Debtor introduced a series of exhibits identified as a Herd
Sunmary and Managenent Report prepared by the New York State Dairy
Herd Inprovenment (DH') Cooperative, showing the quantity and
quality of mlk produced by the Jersey and Holstein cows
respectively, nonthly mlk check stubs for the period 7/31/87
through 1/31/87 issued by Dairylea Cooperative, Inc. and pick-up
wei ghts for four days in May 1988. He indicated that he averages
fifteen pick-ups per nonth, which, in turn, total about 90,000
pounds of mlk at an average price, at least in My 1988, of
$11. 67 per hundred weight. The Debtor conceded, however, that for
the nonths of February, March and April of 1988, his actual mlKk
check stubs, which were still wth his accountant, reflected
73,411 pounds, 77,054 pounds and 72,220 pounds, respectively. He
al so added that his D sclosure Statenment contained an error wth
regard to tillable acres and that the correct total was 250, not
200 acres.

On cross-exam nation, the Debtor acknowl edged that he had to
sell all of the calves produced by the Jersey bull and Holstein

cows and that he had to purchase Hol stein and Jersey senen, which
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he didn't include in his list of expenses. He also testified that
he is able to sell thirty to thirty-five calves annually at
average price of $100.00 for a Holstein calf and $50.00 for a
Jersey calf - wth the ratio usually tw to one, favoring
Hol steins. He admitted that mlk prices generally decline in the
sunmer nonths, when his cows produce the greatest anmount of mlk
and that he has to average about $10,500 per nonth to meet his
expenses and Plan Paynents, based upon his Exhibit A He al so
stated that he plants at |east 200 acres of corn and hay, and that
his only help in running the farm is his seventy-one year old
f at her.

The Debtor, still on cross-examnation, was questioned wth
regard to a nonthly anmount shown on Exhibit A for "Back Taxes",
conceding that he did not take into consideration any penalties
and interest which mght accrue over the life of the plan. He
also clainmed that his expense for power was taken fromthe average
of his bills, that his insurance costs included fire and farm
i nsurance and he had no separate crop or livestock insurance and
that his father's life and health insurance is deducted from his
m | k check. He couldn't recall the seed cost per acre, but he
believed that a suggested $l 40.00 per acre was too high. He also
conceded that he owned fifty non-tillable acres, of which thirty-
three were used as pasture land and that he had failed to include
any expense for fencing or baler tw ne. However, he disputed an
annual cull rate of thirty percent, saying it was closer to ten
percent in his herd. He clainmed that the sales of seven to ten

cull cows per year, the incone fromwhich is not shown in Exhibit
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A of the D sclosure Statenent, should offset the unlisted
expenses. He revealed that his listed expenses actually include
the support of his nother and father and that his wife, in order
to pursue her enploynment, resides off the farm with her parents
all week.

On re-direct examnation, the Debtor testified that he usually
sold a cull cow for approximtely $500.00, that Holstein senen
cost about $500.00 annually, that his insurance cost covered his
cattle and equipnent and that the $200.00 per nonth shown on
Exhibit A for insurance also included various |icense fees.

Finally, on re-cross exam nation, the Debtor conceded that he
had but one bulk tank in which all of his mlk fromboth herds is
m xed. He also stated that the $270.00 of health insurance
expense shown on Exhibit A is his own coverage, including life
insurance, and that his wife has her own health insurance through
her enpl oyer, Agway.

"Feasibility" within the Chapter 11 context has been defined as
being, "firmy rooted in predictions based on objective fact".

darkson v. Cooke Sales & Service Co. (In re darkson), 767 F.2d

417, 420 (8th CGr. 1985). The E ghth Grcuit went on to observe
that "sincerity, honesty and wllingness are not sufficient to
make the plan feasible, and neither are any visionary prom ses."

I d. See also In re Cheatham 78 B.R 104, 109 (Bankr. E.D.N C

| 987). However, as the Eighth Grcuit also noted in Prudential
| nsurance Co. of Am v. Mnnier (In re Mnnier Brothers), 755 F.2d

1336, 134 (8th Cr. 1985), projecting future farm inconme is not

an "exact science". Farmng is an industry which is particularly
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vulnerable to a fluctuating market, wunpredictable weather and
rapi dly changi ng government control. Nevertheless, a farm Chapter
11 is capable of a finding of feasibility.

In the instant case, Debtors attenpt to persuade the Court that
their Plan is feasible insofar as it requires a nonthly gross
inconme of at |east $I0,500.00 for at |east the next six years.

Putting aside for the nonment the reasonableness of the
"Expenditures” reflected in Exhibit A attached to Debtors
D sclosure Statenent, it would appear that a nmonthly mlk check
incone of $10,500.00, while not exactly "visionary" is perhaps
optimstic on Debtors' part. Debtors' Exhibit A-1 through A-8,
covering the period June 30, 1987 through January 3l, 1988,
refl ected an average gross nonthly mlk check of $I0,789.38 and an
average net nonthly mlk check, after the deduction of hauling
fees, co-operative dues, equity, health and life insurance etc.
of $9,686.78, based upon an average Market Adm nistrator price of
$l1 2. 278 per hundred weight. For a simlar post-petition period in
| 986, Debtors' nonthly operating reports reflected an average
nonthly income from "Dairy Products" of $5,677.00, although it
does appear that the nonthly income increased steadily during that
peri od.

Consi dering the additional inconme earned by Debtor Candace Bezek
from her enployment with Agway, and a m scellaneous incone of
$6,000.00 to $7,000.00 annually from the sale of cull cows and
calves, it appears to the Court that the Debtors could probably
generate an average nmonthly income of $I0,500.00 in the future.

Turning to Debtors' "Expenditures" as reflected in their Exhibit
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A attached to the D sclosure Statenent, the Court believes that
sone significant expenses have been omtted. Veterinary expenses,
estimated by S. Acee at $400.00 per nonth, but disputed by
Debtors, equipnent repair and replacenent costs, estimated by
Debtor at $200.00 per nonth, breeding fees estimated by S. Acee
and Debtor at $40.00 to $60.00 per nonth, livestock replacenent,
again disputed by Debtors, and fencing costs are substantial
expenses that have been overlooked or optimstically ignored.
Real property taxes, both past and future, have been provided for
in Exhibit A and the Court rejects the contention of Acee & Sons,
on cross-examnation of the Debtor, that pre-petition rea
property taxes wll continue to accrue penalties and interest
post - peti tion. The Debtor explains that unrecorded inconme from
the sale of veal calves and cull cows w Il offset the om ssion of
sone of these expenses and the Debtors w Il thenselves provide
services which will avoid others. However, the Court is w thout
any docunentary proof of these contentions by Debtors.

Nevert hel ess, having observed the sincere and credible deneanor
of the Debtor and having questioned the "expert testinony" of S.
Acee allegedly drawn from his experience as a dairyman, the Court
believes that if mlk prices hold fairly steady or, increase over
the foreseeable future, the Debtors' Plan is feasible for purposes

of Code [11129(a)(11).

Finally, as the Court observed at the May 26, 1988 hearing, Acee
& Sons' objection to confirmation of the Plan based on its
violation of the absolute priority rule, recently discussed by the

United States Suprene Court in Northwest Bank Wrthington v.
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Ahl ers, us. _ , 108 S C. 963 (Mar. 7, 1988) is premature.

The absolute priority rule set forth in Code [1129(b)(2)(B)(ii)

is only applicable if the Debtors rmust "cram down" their unsecured
and undersecured creditors designated in the Plan as dass 7.

Thus, the Court observes that if "cram down" of that class becones
necessary in order for the Debtors to obtain confirmation of their
Plan, then the absolute priority rule, as interpreted in Northwest

Bank Wrthington v. Ahlers, supra, would appear to be an barrier

to confirmation.

The Court further observes that the Plan may be deficient
insofar as it provides for treatnent of Cass 1 and 2 creditors.
Class 1 creditors, designated in the Plan as the holders of
"adm nistration priority clains", nust be paid on the effective
date of the Plan unless they agree to a different treatnent. See

Code [01129(a)(9)(A), 507(a)(1), 503(b). Cass 2 creditors,

designated as tax clains, appear to be limted to municipalities
hol di ng del i nquent real property tax clains. It is not clear from
the Plan whether these tax clains arose pre or post-petition.
However, a review of Debtors' petition would indicate that the
total clains nmay conprise both.

Post-petition unsecured taxes constitute Code [507(a)(1)

priority claims and, as such, nust be treated |I|ike other
adm ni strative priority clai ns in accor dance with Code
001129(a) (9) (A) and 503(b). In contrast, pre-petition unsecured

taxes are governed by Code [507(a)(7) and 1129(a)(9)(C which

requires, unless otherw se agreed, paynment within six years of the
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date of assessnent at a rate of interest that will pay the tax

claimant present value. See In re Trasks' Charolais, 84 B.R 646,

652 (Bankr.D.S.D. 1988); In re Cheatham supra, 78 B.R at [07.

See also 3 L. KING OCOLIER ON BANKRUPTCY, 00503.04[1][b],
507.04[ 7] (15th ed. 1988).

In the absence of affirmative acceptance of the Plan by dass 1
and 2 creditors, the treatnment provided for therein does not
conply with Code [01129(a)(9)(A) and (a)(9) (0.

Thus, the Court denies the objection of Acee & Sons, based upon

lack of good faith, Code [1129(a)(3), and feasibility, Code
01129(a)(11), and finds its objection based upon the absolute

priority rule (Code [01129(b)(2)(B)(ii)) premature.

Wth regard to Acee & Sons' notion to dismss, the Court notes
that it apparently was grounded upon the contention that there has
been unreasonable delay in this Chapter 11 case which has

prej udi ced creditors. Code [11112(b)(3). Al though it does not

appear that Acee & Sons offered any proof in support of its notion
at the May 26th hearing, Debtors' counsel, John A Nasto, Esq.
alluded to the notion in his opening statenent.

The delay presumably referred to by Acee & Sons resulted from
the dispute as to its status as a secured or unsecured creditor.
The dispute arose out of the termnation, pre-petition, of an
all eged security interest held by Acee & Sons in Debtors' dairy
herd. An evidentiary hearing on Acee & Sons' notion to |lift stay
was adjourned nunerous tines on consent, and Acee & Sons

ultimately abandoned its claimto secured status on the eve of the
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heari ng. See Letter from Jeffrey P. white, Esq. to the Hon.
Stephen D. Gerling, supra.

The Court, therefore, denies Acee & Sons' notion based upon
unreasonabl e del ay which has been prejudicial to creditors in the
absence of any conpetent proof.

The Court directs that an adjourned confirmation hearing be
scheduled for Novenmber 23, 1988 at 10:00 a.m at the US.
Court house, Uica, New York and that the Debtors and all
interested parties be prepared to proceed with confirmation of

Debtors' Plan at that tine.
IT IS SO ORDERED.

Dated at Utica, New York
this day of Cctober, 1988

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



